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OP1 NI ON

McMurray, J.

This is a di spute between the plaintiff, Joseph Little and the
def endants, Anerican National Bank and Trust Conpany and Marlin
Fi nanci al and Leasi ng Corporation, over a | ease agreenent. Marlin
insists that as between it and the plaintiff, Little, it is
entitled to the residual value of the equipnent which was the
subject of the lease (after the lease was paid in full). The
chancell or resolved the issues against Marlin and this appeal

resulted. We affirmthe judgnent of the trial court.

M. Harlee Quthrie, a long-tinme acquai ntance and enpl oyee of
M. Joseph Little, wanted to go into the restaurant business. M.
Guthrie contacted M. Mrlin of Mrlin Financial and Leasing
Cor poration concerning the | easing of the equi pnent necessary to
operate a restaurant. |t appears that Marlin Financial and Leasi ng

Corporation was in the | ease brokering business.



M. Marlin, in turn, contacted the bank to arrange fi nancing
for the lease.® M. Little was experienced in the restaurant
busi ness both as a franchi se hol der, owner and operator. Prior to
approving the transaction, the bank required M. Little to sign a
guaranty in connection with the transaction. M. Little agreed to
do so.? The transaction was thereafter conpleted. Al'l the
docunentation of the transaction reflected that the bank was the
record owner of all the equipnent leased to M. Guthrie. Addition-
ally, at closing, it was the bank who paid all the vendors from

whom M. Quthrie sought to acquire the equi pnent.

After he began the operation of the restaurant, M. CQuthrie
received invoices for the |l ease paynents. The invoices required
himto remt to the bank, but to contact Marlin should he have any
questions. M. Guthrie defaulted on the | ease, and M. Little began

to make the paynents as they becane due under the | ease.

M. Little attenpted to sell M. CGuthrie's restaurant as a
goi ng concern, but was unable to do so. He began to try to sel
sone of the equi pment which was the subject of the | ease. He was

successful in procuring a buyer for some of the equipnment. Upon

1At that time, the bank was Merchants Bank. In the neantinme, the bank has
changed hands and at the time of this lawsuit, American National Bank & Trust
Conmpany was the correct party.

“While the guaranty agreenment is not in the record, there appears to be no
di spute as to its existence.



| ocating a buyer, M. Little contacted M. David Eason, Senior Vice
Presi dent of the bank, to obtain a bill of sale. The bank executed

a bill of sale and received the proceeds fromthe sale.

Sonetime later, M. Little sought to refinance several
out st andi ng debts through anot her bank. He wanted to consolidate
the transaction which is the subject of this action with the new
fi nanci ng package. He contacted M. Eason once again to determ ne
the payoff on the |ease. After receiving the figure from M.
Eason, he checked to nake sure that the anmount included sal es tax.
Havi ng been reassured that the amount of the payoff was correct and
i ncluded the sales tax, M. Little proceeded to obtain funds to pay

t he bank.

Several days after paying off the bank and di sposi ng of sone
of the equipnent, M. Little was contacted by M. Marlin. M.
Marlin explained that he was due the residual value of the
equi pnent along with the sales tax because he was actually the
record owner of the equipnent and was the assignee of the |ease
agreenment with the bank.® M. Little then filed this declaratory
judgnment action seeking a determnation as to the rights and

liabilities of these parties.

%t is claimed that the assignment was oral.
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After a bench trial, the trial court resolved the issues in
favor of M. Little. The chancellor determned that M. Little
owed sal es tax on the equi pnent, however, he found that M. Little
did not owe any anount to Marlin.* The chancellor stated in his
menor andum opi ni on: "The Court feels it would be unjust to require
Little to pay the value of the equipnent as of the date of the
payoff. In fact, it would be unequitable to make hi mpay the val ue
of the equi pnent as of this date. Many events have occurred since
t he bank's mi stake that would result in unfair treatnent of Little
if the agreenment should be strictly interpreted as insisted by the
defendants. It is, therefore, deened that Little is not responsible

to Marlin for the residual ."

Qur review of a non-jury case is de novo upon the record of
the trial court, acconpani ed by a presunption of the correctness of
its findings, unless the preponderance of the evidence is other-
W se. Tennessee Rules of Appellate Procedure, Rule 13(d). No
presunption attaches to the trial court's conclusions of law. In
a de novo review, the parties are entitled to a reexam nation of
the whole matter of |law and fact and this court should render the

judgnent warranted by the | aw and evi dence. Thornburg v. Chase, 606

S.W2d 672, 675 (Tenn. App. 1980); Anerican Buildings Co. V.

*No issue is made on this appeal regarding the sales tax.
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White, 640 S.W2d 569, 576 (Tenn. App. 1982); Tennessee Rul es of

Appel | ate Procedure, Rule 36.

It seens clear that the trial court reached the correct
result. In addition to the equitable considerations expressed by
the chancellor, it seens clear that the bank was acting as an agent

for Marlin or that Marlin was acting as agent for the bank.

"Agency in its broadest sense includes every relationship in

whi ch one person acts for or represents another."” Howard v. Haven,

198 Tenn. 572, 583, 281 S.W2d 480, 485 (1955)(citations omtted).
"I'n order to determ ne whet her an agency has been established, the
relationship of the parties is scrutinized, and the facts wl|

establish agency whether the parties so intended or understood.”

V. L. Nicholson Co. v. Transcon Inv., 595 S.W2d 474, 483 (Tenn.
1980) (citation omtted). "... an agreenent or contract of agency
need not be proved, if the acts of the parties are such as to

establish that relationship." Smth v. Tennessee Coach Conpany

183 Tenn. 676, 194 S.W2d 867 (1946).

The Suprene Court discussed the concept of apparent authority

inV.L. Nicholson Co. v. Transcon Investnent & Financial, supra, in

which it stated:



Apparent authority in an agent is such authority as
the principal know ngly permts the agent to assume or
whi ch he holds the agent out as possessing . . . such
authority as a reasonably prudent [person], using
di li gence and di scretion, in viewof the party's conduct,
woul d naturally suppose the agent to possess. If it can
be shown that the plaintiff held the agent out as having
such authority or permtted himso to act, and if the
person dealing with the agent "knew of the facts, and,
acting in good faith, had reason to believe, and did
bel i eve, that the agent possessed the necessary author-
ity," then the general rule on apparent authority may be
applied. (Ctations omtted).

Even if the bank was not an express agent for Marlin, it is
i ndi sput abl e that the bank was held out by Marlin as its agent and
that the agent had apparent authority to act for Marlin. Marlin
all owed the bank to take title to the property in its own nane,
all onwed the invoices to be paid directly to the bank, and all owed
the bank to collect the paynents due under the | ease. The |ease
agreenent was between Quthrie and the bank with M. Little as

guarantor. When M. Little made inquiry of the bank as to what

woul d be required to pay the lease in full, the bank furnished the
pay-off figures not only once but tw ce. Additionally, Marlin
apparently acquiesced in or allowed the bank to execute a bill of

sale for the first sale of equipnment. The bank officers and
enpl oyees testified that the | ease was handl ed as an install nent
| oan. W hold that the bank had apparent authority to act for

Mar |l i n.



Payment nade to an agent having authority to receive or
col l ect paynent is equivalent to paynent to the principal hinself;
such paynment is conplete when the noney is delivered into the
agent's hands, and is a di scharge of the indebtedness owing to the
principal, even though the agent m sappropriates the noney, or
fails to turn it over to the principal. This is true, whether the
agent has the express authority to collect, whether his authority
isinplied, is incidental to the agency transaction, or whether it
arises fromthe fact that the principal has held the agent out as
havi ng apparent authority to collect and the debtor has relied upon
such appearance of authority. 3 AmJur.2d, Agency, 8§ 278. See
also 1 Tenn. Juris., Agency, 8 1. It is a well settled rule of |aw
that the principal is bound by the acts of his agent. 1d., 85.

Further, it is not denonstrated by a preponderance of the
evidence that M. Little had notice of the alleged assignnment of
the lease fromthe bank to Marlin. "It has |ong been the | aw of
this State that the assignment of a chose in action is not
conplete, so as to vest absolute title in the assignee, either as
agai nst the debtor or third persons acquiring rights, until notice
of the assignnent has been given to the debtor, and that an
attaching creditor has priority over an assignee where notice was
not given before the fund was attached.” (Ctations omtted).

Kivett v. Mayes, 354 S.W2d 492 (Tenn. App. 1961).




We have determ ned to our satisfaction that the evi dence does

not preponderate agai nst the judgnent of the trial court.

Both M. Little and the bank have raised issues relating to
indemmity to M. Little by the bank in the event M. Little is
required to pay Marlin. The chancellor did not address this issue
in his menorandum opinion. In any event, our disposition of this

appeal renders the issue npot.

We affirmthe judgnment of the trial court. Costs are taxed to
the appellant, Marlin Financial & Leasing Corporation. This case

is remanded to the trial court for the collection thereof.

Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., J.
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ORDER

This appeal cane on to be heard upon the record from the
Chancery Court of Bradley County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of opinion that there was

no reversible error in the trial court.



We affirmthe judgment of the trial court. Costs are taxed to
the appellant, Marlin Financial & Leasing Corporation. This case

is remanded to the trial court for the collection thereof.

PER CURI AM
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